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Each year for the past decade, the Examining Division has 
revealed in its annual report that receiptg have risen and staffing has 
remained static. We have lauded our dedicated and diligent staff for 
their Herculean efforts. We have adopted a positive outlook for the 
future, promising ourselves and the Library that we will continue to 
streamline our practices and procedures; to pursue automation 
efficiencies; and to work smarter, all the while maintaining our 
outstanding level of service to the public and the courts. Our report 
for Fiscal Year 1990 does not deviate from this well established 


pattern. 


Receipts increased by approximately 6%; and, as a result of: 
a hiring freeze and budget uncertainties, we have fewer people than we 
did last year to process a record number of registrations. We still 
have the utmost confidence in our well trained, intelligent, and 
enthusiastic staff; and we will remain energetic as we recast outdated 
practices and create innovative policies for meeting the challenges of 
new kinds of intellectual property made possible by technological 
advances. We must, however, caution that our ability to continue to 
process and examine this growing workload in a timely manner, with the 
level of quality the copyright community has come to expect, is at 


risk. 


The Division again faced myriad substantive issues that 


required thoughtful and creative solutions: 


A choreography study was completed, and a task group has 


met monthly to discuss issues, view claims and develop a set of 
practices for handling exercise programs and other unusual and 
problematic choreography claims. Compendium II states that a 
registrable choreographic work is one that contains "at least a certain 
minimum amount of copyrightable matter in the form of dance steps or 
other movements in a coherent compositional arrangement." The Division 
determined that exercise routines generally do not contain 
choreographic authorship that can be protected by copyright. There may 
be protectible authorship in selecting and ordering the exercises and 
other physical movements into an exercise program; where substantial 
authorship of this type is present, we will register on that basis. 

For other works involving ordinary physical movements, social dances or 
folk dances, the Office will consider the claim on a case by case basis 
to determine whether sufficient choreography or selection and ordering 


authorship is present. 


The Examining Division is considering whether to register 
claims to copyright in aspects of costume designs in light of recent 
court decisions. During the past several years, some registrations 
were made for certain aspects of costumes, notably fanciful animal 
shapes. Courts in the Second Circuit have struck down some of the 
registrations, based on their interpretation of Copyright Office 
practice and prevailing law. At issue in Whimsicality v. Rubie's 
Costume Co., Inc., 891 F.2d 452 (2d Cir. 1989), was the question of 


whether fanciful costumes depicted copyrightable sculpture separate and 


apart from their utilitarian design as garments. The court declined to 
decide the issue of copyrightability, but did hold that the 

plaintiff misrepresented its costumes on the applications and in the 
photographs deposited for registration. Following this decision, the 
General Counsel and representatives of the Examining Division met with 
industry members to elicit their views and comments on the question of 
copyrightability of costumes. Claims involving costumes are being held 


pending a policy decision. 


The court in Atari Games Corp. v. Oman, 888 F.2d 878 (D.C. 
Cir. 1989), asked the Copyright Office to review its criteria for 


refusing registration for BREAKOUT. This videogame, primitive by 
today's standards, consists of a block of colored rectangles, segments 
of which are removed by the player's manipulating a small rectangle so 
that it strikes the block. Play is accompanied by a few sounds as the 
segments disappear. According to the most liberal reading of Examining 
Division standards of copyrightability, the work is clearly de minimis. 
The Chief, Assistant Chief, PA and VA Section Heads and motion picture 
team leaders all contributed to discussions and letters of explanation 
regarding applicability of Examining Division practices. Ina recent 
development, the plaintiff filed a supplementary complaint, which the 


Copyright Office is in the process of answering. 


Applications for computer programs and related works continue 


to increase; in May the Literary Section issued revised practices and 


guide letters to reflect various changes that had taken place during 


the last few years. 


The Section receives numerous claims in screen displays, and 
is applying the policies and practices developed during the past two 
years. We require that all copyrightable expression embodied in a 
computer program owned by the same claimant, including computer screen 
displays, be registered on a single form. Claims in screen displays 
are examined according to traditional standards of copyrightability. 
Team leaders were trained this year to handle screen displays in order 
to expand our base of expertise for these claims, which often present 
difficult problems. We anticipate training senior examiners during the 


coming year. 


We are beginning to see many applications for spreadsheets 
and reports that can be created using commercially successful programs 
tailored to a particular user's needs. The examiner must determine the 
scope of the claim and discern whether there is any copyrightable 
programming authorship; it is not unusual for these works to contain 


what appear to be screen displays. 


In June, the district court in Lotus Development Corp. v. 


Paperback Software International and Stephenson Software, Ltd. 
(D. Mass-, 1990), concluded that the copyright in Lotus’ 1-2-3 


spreadsheet program had been infringed, a ruling that has generally 


been interpreted as broadening copyright protection for computer 
programs. While some view Lotus' victory as a triumph for "look and 
feel" protection, others point out that the case merely confirmed that 
copyright law protects an entire product against direct, unauthorized 
copying. The decision is on appeal; the Division does not contemplate 
expanding its policy or practices at the present time based on the 


district court decision. 


In March, 1989, the Copyright Office adopted regulations 
permitting group registration for an automated database and its updates 
or revisions; the database and its revisions that are published or 
created within a three month period in the same calendar year may be 
filed on a single Form TX, with a single deposit and fee. To qualify, 
all updates must be owned by the same claimant; all updates must have 
the same general title and be similar in their organization and 
content. The Database Task Group in the Literary Section has examined 
the applications we have received so far, which have numbered only half 
a dozen. Single registrations of databases numbered around 300 this 
year; we would expect that number to decrease once applicants gain 


experience with group registration. 


The policy decision reached in 1988 regarding registration of 
digitized typefonts stated that although digitized data is not 
copyrightable, the computer programs that control the digitizing 


process may be registrable. We require that the application for such a 


program exclude any data that merely depicts the typeface. Our policy 
received some attention this year after an article in The New York 
Times, followed by articles in the trade press, implied that we had 
registered a claim in a digitized typefont. To all who inquired we 
restated our policy: that we will not make registration for a 
typefont, analog or digital, and that each application for a program 
that controls the digitizing process must evidence original authorship 
apart from the digitized data and must contain a disclaimer for the 


typefont itself. 


The Literary Section Heads continue to study the question of 
programmable array logic devices (PALs). Some applicants believe that 
the logic equations created by a programmer (which after a number of 
steps including running the equations through a compiler that 
translates them into binary code and results in a chip that is 
"programmed" or “characterized") are equal to source code and that the 
"work" is a computer program. Another view holds that PALs and other 
logic arrays are merely hardware devices that perform functions, but 
do not do so under software control, so that no computer program is 
executed. In order to determine whether what we have is hardware or 
software, we ask applicants whether the programmer has a number of ways 
to achieve the result; if the equations are computer programs, where 
are the instructions; if the equations are databases or data sets, is 
there enough original authorship to be copyrightable, and is there room 


for originality. Several cases are pending. 
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The Division has begun discussions of issues related to 
copyright protection for architectural works in anticipation of 


imminent enactment of this new legislation. 


The list of work efficiencies adapted this year in the 
Examining Division is a long one. The Literary Section initiated a 
procedure for referral cases in which the section secretaries handle 
all correspondence and related data entry procedures, including typing, 
proofreading, and signing letters as well as doing CMS logging. The 
Literary Section also authorized its correspondence clerks to sign all 
unamended disk letters, rather than return them to the examiner for 
signature. This time saving measure is directly related to the use of 
personal computers by examiners; where a letter is prepared and 
proofread before the disk is forwarded to the correspondence unit, 
there is no need for returning the printed, finished product to the 


examiner to sign. 


The Renewals Section has returned to its procedure of 
handling claims in batches, rather than adhering to strict 
chronological order of receipt. (When the chronological approach was 
tried, the result was serious backlogs; this method did not allow large 
remittances to be batched or individual claims to be handled before 
‘bulk claims.) Using this procedure, the Section is now able to issue 
additional certificates in cases where a work has already been renewed, 
thereby allowing the applicant to have a certificate without additional 


charge, a clear benefit to the public. 
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In another attempt to enhance the Division's public service, 
the Renewals Section formalized its procedyres for members of the 
public making photocopies. A small task group was formed to work out 
procedures that allow members of the public to work in a specified area 
and make a maximum of five copies of our records. The group created a 
brochure explaining the procedure and designed signs to 
guide patrons. This practice has allowed us to make the best use of 
the space in the Renewals Section and has resulted in better working 


conditions for the staff. 


Both the Visual Arts and the Performing Arts Sections formed 
groups to review all section practices and procedures and to revise and 
update where necessary. This is a tedious process, but one that is 
necessary from time to time to insure consistency among examiners; in 
addition, it serves to alert supervisors and managers to practices that 


need to be revised. 


An examiner in the Performing Arts Section devised an online 
comprehensive subject index that includes references to section 
practices, procedures, Compendium II, Copyright Office circulars and 
form letters, section guide letters and pattern paragraphs, and 
Examining Division Practices. This index, which allows the section to 
eliminate cross references in its hard copy index, has become an 


invaluable tool for daily use and training purposes. 


During the last half of the year the Literary Section 
received its first claims filed on the new Short Form SE, a 
streamlined, one page application for domestic serial claims that meet 
certain criteria. Short Form SE benefits organizations who regularly 
file large numbers of serial claims by dispensing with repetitive 
information on the form; further, it benefits the Copyright Office by 
enabling the Literary Section to process this category of 
work more quickly at a substantial cost savings. Circular 62 was 


amended to include directions for filing the new short form. 


As the year ends, we anticipate yet another new serial 
registration option--that of group registration. As with Short 
Form SE, this option is available only to applicants whose claims meet 
a set of specific criteria. Group registration of serials has long 
been sought by members of the publishing community, with whom the 
Copyright Office consulted in making this amendment to our Regulations. 
In addition, it benefits the Library by asguring receipt of two 


complimentary subscription copies. 


A new Form VA, based on recommendations made by the Examining 
Division Forms task group, has been drafted. The revised application 
form includes check boxes to indicate nature of authorship, as well as 
changes in the transfer space and spaces 5 and 6, which elicit 
information regarding previous registration and derivative works. We 


believe that the changes to the form will enable applicants to complete 
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the form properly and thus reduce Examining Division correspondence. 


1990 marked the 200th anniversary of the first federal 
copyright and patent statutes. Examining Division staff contributed to 
various aspects of the Bicentennial celebration by: serving as judges 
for the Young Creator's Contest, helping prepare a Bicentennial 
calendar, serving as guides for the Library's Bicentennial Exhibit, 
assisting with planning and holding a Bicentennial party for the 
Copyright Office staff in the Great Hall, and participating as 
performers for the festive closing ceremonies. The Vice President of 


ASCAP was so impressed by the music at this event that he has provided 


funds to recreate the performance and produce a commercial recording. 


The American Intellectual Property Law Association again 
honored four Examiners for outstanding professional service. Those 
selected this year were Skip Schultz and Tom Simpson, Senior Examiners, 
Literary Sections; Linda Gill, Examiner, Performing Arts Section; and 


Bill Briganti, Examiner, Mask Work Unit and Visual Arts Section. 


Examining Division staff members continued to assist 
Information Technology Services in its work on the Exception Tracking 
System (ETS). That office is in the construction phase of work on this 
automated system that will replace the Correspondence Management 
System. ETS is expected to be completed in March 1991, having been 


slightly postponed while members of the ITS team devote themselves to 


modifications to the COINS system that will enable the Copyright Office 
to implement the fee increase in January 1991. Examining Division 
staff are working on testing the system and writing HELP screens during 


this hiatus. 


The Mask Work Unit registered 998 claims under the 
Semiconductor Chip Protection Act during FY90. Because receipts are 
so low, the unit is able to maintain currency at all times. Applicants 
appealed several rejected claims this year. The Examining Division has 
had to decide cases where the applicants base their appeals on new 
technologies and materials (microwave frequency chips built on gallium 
arsenide bases) and on the theory of "less is more” (where we 
registered the earlier more complex but less efficient mask work and 
rejected the new simplified and streamlined version). The Division 
briefed Counsel for the House of Representatives Copyright Committee on 


these new developments. 


The Office is considering a proposed amendment to the 
regulations on mask work registration that would allow captive 
merchants to register separately the mask works for the base layers and 
custom layers of an original gate array chip. There were no 
unfavorable comments following a request for comments that was 


published in 1989. 
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Despite our substantial workload, the Division has sustained 
its efforts to work cooperatively with other divisions and service 
units, as well as with the copyright community. Examining Division 
staff members served on details to Subject Cataloging, Human Resources, 
the Music Division, and the Associate Librarian's Office. Presently, 
an examiner from the Performing Arts Section is a Library Intern; this 
section also produced an Intern last year. A Senior Examiner in the 
Literary Section continues to work on the development and 
implementation plans for the Library's new Affirmative Action Plan. 
Several employees in the Visual Arts Section are called on frequently 


in their capacity as volunteer Library tour guides. 


Performing Arts staff members gave briefings to the Public 
Information Office staff (to discuss our practices for synthesized 
music) and to the Performing Arts Section of the Cataloging Division 
(to explain new practices for performing groups). Technicians 
throughout the Division helped Data Prep with its workload and Visual 
Arts Technicians assisted the Information and Reference Division in 
filing numbered applications. In another cooperative effort with 
I & R, the motion secure teams hosted a member of the Public Office 
for a two-week "detail," presenting an overview of motion picture 


practices and procedures. 


In August, because of serious staff shortages and backlogs in 


the Registration Processing Unit, the Technicians in the Renewals 
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Section took on the responsibility for numbering and updating cleared 
renewals claims. This additional duty was absorbed by the Technicians 
without any loss of productivity in their regular duties; Class RE is 
now current in numbering, and certificates are being mailed in a timely 


manner. The measure will be reviewed in January 1991. 


The Division Office continued meetings with Collections 
Development, M/B/RS and the Machine Readable Reading Room in an effort 


to achieve more efficient processing of materials. 


Examining Division staff members provided briefings at the 
Copyright Office and throughout the country for numerous groups | 
including Library and Copyright Office orientation classes, Library 
Interns, Bar Associations, the International Copyright Institute (co- 
sponsored by the Copyright Office and the World Intellectual Property 
Organization), the Practicing Law Institute, the Information Industry 
of America, and Prentice Hall/Law and Business. The Division Chief 


travelled to Geneva, representing the Copyright Office at the 


semiannual Governing Bodies meeting. 


This year the Satellite Group developed and began 
implementing an interdivisional workflow walkthrough program to 
acquaint staff throughout the Office with the duties of other staff 
members. This project will increase awareness of how work is handled 
at each stage of the registration process and foster better working 


relations among Office personnel. 
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Secretaries from each section, along with the two secretaries 
in the Division Office formed a group to discuss common concerns. They 
worked consultatively to reach agreements on procedures for assuring 
that telephones throughout the Division are covered and for assisting 


the Division Office. 


